OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

Honorable George H. Sheppard
Comptroller of iublic Accounts
Austin, Texas

Dear Sir: Opinlon No. 0=-7273
. Re: Classifiocation of daughter of

& divorced husaband for inheritance

tax purposes,

Your request for opinion on the captionad subject
has been given careful consideration by this
The faots are stated by you as follows:

"Mrs. Lule Kellogg dled a

to Mrs, Annie Pettus, a daugh
band. bMrs. Kellogg again a8

department has placed Mrs.
provides a §$500.00 exs
voodard of Colemsn

placed in Clgh
exemption, a
case %o suppo

s¢lfied 1n Article 7118,
¢ pertinent, reads as

or to legally adopted child or
direct linea]l deacendant of
adopted child or children of the decedent, or to
the husband of a daughter, or the wife of a son,
the tax shall be one (1) per cent of any value
in excess of Twenty-Five Thousand Dollars
($25,000.00)", stc. (Emphasis Added)

The O'Halr ocase, 130 S.W., 24 379, can have no

bearing on the case in issue. The facte in that case were
these: lirs. Hattie O*'Hair, the party asserting the right
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to be placed in Class A, is the surviving wife (not having

‘remarried) of Will O'Hair, who died in 1919, To thexm was born

a son, who was living et the time of the trial., Will O'Hair
was the son of H., J. and Mary O'Halr, who died in 1936 and
1937 respeotively, esch testate, and each leaving a bequest
to Mrs. Hattie O'Hair., The court, in deciding that this
suwrviving wife should be placed in Class A, said:

"The trend of decision and legislation has
been to give a liberal oonstruotion of and to
liveralize the statute in the interest of thoase
having some legitimate character of claim to the
donor's bounty, and this regardless of whether
there be a legal kinship by blood or marriage.

"
. e 0

. "In the generality of cases -- and in olassi-
fying for taxing purposes only generality can be
taken intc acoount -~ the eonsiderations which
would motivate a father or mother-in~-law to proe-
vide for the daughter-in-law would be at least as
cogent after as Pefore the death of the son. So
also would be the considerations motivating legis-
lative classifioation in this regard. These oon-
siderations are so obvious as not to require
statement or elaboration.

"ii® thinkitherefore the legislative intent
to make mo distinction between the wife of a liv~
ing huabané and the survriving wife of a deceased
husband san be drawn from the artiocle without
doing violence to its language.”.

A oonsideratlion of the effect of divorece upon the
relation of Mrs. Kellogg and her divorced husband is ddemed
of value at this polnt, It ia seid in 15 Tex. Jur. 560,
Sec. 93t

"In Texas, a deeree of divorce 1s absolute
from the date of itg entry unless set aside or
appealed from, It has the legal effect of con-

clusively establishing the gtatus of the parties
a8 Bl e persona, operating, it has besen said,
n rem and terminating the marriage relation."

{Emphasis added)

In Stuart v. Cole, 92 5.W. 1040, the ocourt said
that a deores of divorce "terminates the marrisge relation.”
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Under these authorities, the daughter of a divorced
husband,is not & person “having some legitimate obharacter of
claim to the donor's bounty™, and consequently there ia no
ocoasion for a liberal asonstruction of Article 7118, even
should it be assumed that there is basis for construetion of
the seaning of "direot lineal descendant of husband® to attempt
to include direct lineal descendant of divorced husband or
former husband,

, it is the opinion of this department, therefore,
that the daughtver of a divorced husband for ianheritance tax
purposes should be olassified as such "other person” refer-
red to in Artiole 7122, and that she 1s asubject to the pro-
visions thereof.

Opihioa No. 0-7080, heretofore addressed %o you,
is on & closely related question epd is referred to your
attention. '

Yours very truly
ATTORKEY GENERAL OF TEXAS
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